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| GnEGoRY'KIRK,

called as a. witness by the Plalntlff being'
first duly sworn, was.examined'and testified
as £ollpws: ' : | |
,i i 'DIRECf EXAMINATION

JAEFg;fff- |

Would-yeu pieaee_Etate-your neme.for-the-recprd2
Gregory Kirk. | : o

Your edd;esempleese?.'“

L oo ] ) (5) (6) .

_And a. telephone number where you can. be reached

- durlng the day?

A (b)(6)

©) 0 —

. Yes.

+

Good:afternoon 'My name is Peter Jeffe I;m with

~ the Department of Justice trom Wabhington, and I am.

here representing the United Qtates in litigation
that s ongoing between the Unlted States and

Conrail relating to the Blkhart Rail Yard
The puxpose of this dep031tion is to.. find out

more infe;matipn about what happened at'the lehart.
.Rail'Yardndu;ing'youf_tenure;_end I‘m"goingeno_ask

youia eerieSfof_qnestione,'and,I'd appreciate iﬁ

- you could be straightforward end'hdnest in the
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answers as you can. All right?

Ub huh.

.It;s most important that you answeriaudibly ves or

no --

" Yes.

{Continuing) -- because we're taking -

Yes.

All right. The other thing is that you let me

complete my'quéstions before_ybu answeyr. Okay?

Yes, ves,
Thénk-yoﬁp

Also, if at any time I ask vyou a question
that you don’t hnderstand or that you can’'t heér or
for any other reason you’'d 1ike me to repeaf it,
will you ask me to do so please?

Yes.

- Thank you.

‘And finally';-'wéll, lét me ask .you -~ are
you represented by counsel at.th;s-deﬁosition?
I didn't pay anybody.
All.right. |
MR..iAFFE: Mr. Ermilio; are you
-rebresenfing him? '
MR. ERMILIO: Yes, I'm representing

‘Mr. Kirk -- Conraill. He’'s an emplbyee of
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- Conrail.
(Continuing) Mr. Kirk, at certain points.in the
depositibn I may ask questions that your attorney
may have objections tq; but pursuant to whateverx
his instruttions:apg,:ydu may.go ahead énd answer
thém fegérdléss 6f'his_objedt10ns uniess he
ingtructs vyou notato do so. Ali right?_
Yes.
In ﬁreparatidn fﬁr.this deposition.did‘you review

any documents?

No.

Have you made any personal nqteétor memoraﬁd& in
preparaiion for this deposition? o

ﬁo; npt”for'this depqsition.

For what.qther pﬁfpdSe?

I keep é date. book of ﬁhen somebody calls mé over

the phone or when I nmeet somebodyt

"Have &ou met with anybody in preparatioﬁ for this

deposition? _

I met with Jim Ermilio last night.

Othér than your meeting witﬁ Mx. Ermilio laét
night, did you meet with anyone else at any time
priof to that meeting with Mr..Erﬁilio? |

Not in preparation for this.

Let me begin by jusi getting td'know you a 1it;1é 4

il
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‘better.

Have you graduated from high school?

Yes.

In what year?

1972,

And what high school was that?

Mishawaka High School.

Is_tﬁat here in the South Bend, Elkhaft area?
Mishawaka area. | |
Mishawaka; _ - _' _ ;

What did you do followiﬁg your gréduétion
from high échool_in 19727 ~
Opposed to what?.
What was your occupatibn after you -~

Ch, my occupation?

(Continuing) -- after you finished high school? -

I worked at a car dealership in Mishawaka.

And approximately how long did you work thexé?”’"

A Yearf
What aid you'do fqllowing that year at the car
dealership?.

I went to Qork'fo; Penn Central Corporation,

_What was your first job for Penn Central

'Co;poration?

Car repailr man.
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And car fepairfman_is a‘standard7tit1e for peopie
who work -- | | |

Yeah, car.man;scéf répéir mah;;they're 511 téf§rred
to ag the séme thing..

At what faciliﬁy'did you work as a car repair man?

" Elkhart Yard. It was known éé Robert Younq Yard at

the time.
What were the general duties of car repair men asl
you performed them?

Repair and inspect freight cars.

| Did you inspect freight cars coming into or leaving

the Robert Youﬁg‘Rail Yard?

Iif you‘held that'positiop.

Was that thevposition that you held?

I was a car repailr man.

Did you personally-inspecﬁ cars‘that came into‘and

left the Elkbart -- Robert Young Rail Yard?

During'my 20 years I have.

I;m ndt'trying to trick you. I’'m just asking some

straightforward gquestions.

I'm -- I'm giving you straight answers.
MR. ERMILIO: You're -=- you're confusing
me as well. I’m not sure what vou’re -- what

‘you're aéking.

(Continuing) _There is also positions -- we bid
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- positions for jobs. I chose car repair man at the

repair track. But about ten years down the road, I

- did bhid car inspector positions,.and I have held

car inspéctof_poéitions._ |

Your £irst position with Penn'Centfal_at the Robert
Young Ra11 Yard wasg car repaif man, right?

Yeah, car - repair man. | -

What arei;he.duties of aicar repair man?

Repair freight éarsu | | _

All right. I misundérstbod yvou, T thought tﬁat
you said'inspection was part of it.

Well, if you find somé;hiné else wrong with the car
that the i&reman might have missed, we fii thét
coo. _ o . | o
Approximately how long were ydu a éar repai; man? .
I stilljam.- I've only held car inspector positions
in my'ze-years maybe six months of the total time.

With the exception of that six months,'you.were a

gcar-repair:man the remainder of the time?

In'différeﬁt ways, yeah.
What do you mean by "different ways"? 

I worked the_repair track. I then worked whét they

‘called a.speed rip on Track 7, and I'm -~ I have

worked the cieaning track. It’'s cailed-the

clean-out ‘track, and I’m presently'what they call a
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high rail:
'High rail?

'High rdil

And other than these poaitions, the only other |

position you have held is car’ 1nspectors'

lYes.

And when did you hold the position of car

-~ inspector?

I can't,tell'you exact dates.

' Can-&ouftell_me an éppfoﬁimaté?date?
-wés thére'one partiduiar tiﬁé;that you wére a car .

'1nspector, or was.it ~- were there beveral tlmes

throughout vour tenure?
On two different Oucasions I had bid different cay
inspector jobb

What are tpg‘dlfferenqes between the duties of a

-car-fépair'mén as. that- job is performed at ‘the

repaif.tradk ASsgppbéed:to.thé:speed rip and as
opposédﬂto?thé oﬁhgr.glaceé'thﬁt Qou have worked?
The éﬁegd rié was fqr-€~ we had;ﬁhat phey-calied a
tug vehi§1e_with:a fotor and téréh.énd béfts, and

it was light‘fépéirs that.cauid be made.on the cars
and then s§nt;back.ou£ into ﬁhe.;réih, just tfy_to'-

expedite freighi a little faster. - More ~- more
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serious.?gpairs went to the repai:.track.
1 see.

Light repairs might include ﬁhat type of
examples? - |
Hand holds, water in the journai boxes, defective
air on the car, defgctive-doors, adjusting loads;
almostlanything that they could do on the repait
track,.but besides we.-* we Very séldbm jacked cars

up and changed truck components or anything like

that.

Did vou ¢lean journal boxesg?
Are you talking about Track 77

I'n talking ébout'—-

Anytime? .

- Well, initially_I'm talking aboﬁg the speed rip?

The speed fip, that was just if there was water in

the box, we just took the suction type gun and took

the water out and then fill it with oil.

Did.you“clean journal boxes on other departments?

As car repair man on the repair track.

- What did you use to clean the journal boxes with?

If we used any type of thing, the only liquid I
remember using to clean them was what they called
ACI.cleaner.

Is that a brand name?
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It was a -- a type of label that they had put on

boxcars, "and ﬁhisIWas used to wipe that label clean

* so ‘that a camera or something could pick it up.

But the cléaner,‘I'really don’t know. what it is.
Do you;kﬂow wpat type-oflcaﬁtainer'iﬁ'came-inz

The ohly:gonﬁainér‘l'eﬁét seen it in‘was a plastig
jﬁg{ |

Do you'remeﬁber the 6plofxof”this-plasti¢ jug?n

Clégrl  :

'Was the ACI clear as well?

'No;'it was yéiloﬁ. - |

_was»iﬁ a br3g5t-ye11ow or a dull. yellow?
A d@li._’ | | | B

Is there7any other“éhgmical or other substance that

it looked like;'maybe a household.¢1eaner_that you
would-ha#é or?
Not that I know of.

Do yoﬁ khow what:the-lébel on'thé'bottle'looked,

© like?

It was put on with masking tape, and somebody wrote

" ‘with magic marker "ACI cleaner.”

There wasan‘“—
I don’t know -~
(Continuing) —-- commercial label on it?

I don’'t know where the product was obtained.
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ACI was used throughout thg period of your working.

at Elkhart?

‘It was -- when I hired on, ACI labels were on their

way dut.- And so when we ran out of that particulér
cleaner, Qe just -- we didn't-use'—~ the énly'thing
we used after that thét I can fémembér is mineral-
spirits. ._ | |
Approximétely'what year was i£ that ACI~was phased
out? | | | b

It wasg directly after I hired in. The last‘timé'I
probably would have used it would probabiy have
béen maybe 574:

Do. you know how ﬁhe jﬁgs of ACI were disposed 6f?:
No. | | ‘

Were thé;rags_that were used.to'apply-tﬁe'ACI'
cleaned Qr'thrown away?

I would assume'they were.thrown away.

Do you kﬁow'hbw they were thrawn away or where?

No.

Did vou ever use solvents to. clean the journal

boxes?

Not that I remember.

All righﬁ.' What were the duties of a car répai:
man at the cleanihg traék? .

Cleaning carsg out that wefe'destined to be loaded




‘10
11

12

13

14
15

16

17

18

19

20

21

22

.23

24

25

0O

(=2 T

14

wiﬁh éereal. The shippers would lééve'theif
dunnage in the cars, gnd we would clean these out.
What do you.méan) "loaded with cereal”?

They were Kellogg's cars. | |

Oh) I sea.

Fost Toastiles.

S50 you were -- you were a speclalist in Kellogyg's
cars?
No, it -~ wvhatever car was therg,,you'know, it

wouldh't'héve to*be,Kellqgg’SJCar. They mi§h£ have
just contractéd té_dse it'. We just cleaned the
dunnage out for then. '

And what are'the.duties of a high railer?

I am a mobile repair truck, and I_haQe‘many duties.
Do‘fqu perform these duties exclusively at the
Robert R. Ydunﬁ Rail Yard? |

No. |

You gd out on the track outside the rail Qard as
weii? _ | _ |

I go on the highﬁay to the track.i

By "tﬁe highﬁay," you mean surface roads?

Yes, I use .the highway. The truck doesn’'t go on
the rail anfmo:e.

Are‘you rééponsiblé for Keeping ény records at the

Elkhart Yard?




‘10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

b B o » O

15

When I was a car inegpector it was my responsibility

to keep what they call a CRB-8.

What is a CRB~S?-

Personal reéord of repairs.

Whét types df_items.would'be récorded on a CRB-87
Air hoses, brake:shoes,'brake shoe keys,'coiter

pinsg, knuckle pins..

You mean the -- the repairs to ‘these items?

Thefe.—— there's é code you go.by,_and you use a
number,-élus_yqdr stért,and stop numberé for
where ~-- oﬁce.you inépected that part of the train.
I realize yoy’re.trying to keeﬁ youf'énswers short,
but I'd appreciate 1if you‘d -~
MR. ERMILIO: Objection.
Mk. JAFFE: There is.no objection to
stétements.
MR. ERMILiO: Tﬁeré is an objection.
MR. JAFFE: What are the grounds of your
objection. |
MR. ERMILIO: . That you’re making these
statements mischafécterizing his ~-- his
answérs}'and that codld.pcssibly lead to
implidations_laterv 
MR..JAFFEf Is thbfe a civil procedure .

upon whiéh you are objecting?
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MR. ERHiLIO: Yes.

MR. JAFFE: Okay, please state it.

MR. ERMILIO: The objection is your
question is, I would think, could be |
hérassment{ and it is definitely misleading,
and it is mischaracteriiing his answers. He
hasg given ho indication ﬁhat he's t;ying'tO'

keep his answers short. I feel that's

'inappropriate,‘sb I'm ohjecting.

if you don’'t feel there'’'s an'bbjection )

'to it, tha;'s fine, but my objection is on

the record.

'MR,'JAFFE;. All right.

MR. CUNNINGHAM: I would like to add
this just as a comﬁent.. There’s an inference
thét some additionél aﬁswer is required.

MR. JAFFE: I ha&en’t finished my
statement. |

MR. ERMILIO: Or appropriate. .

MR. CUNNINGHAM: So far I haven't seen

that as needed from this witness, but that’s

just a comment.

MR. JAFFEg_;Add'I appreciate it.

BY MR. JAFFE:

Q

It's difficult to understand your answers -~ your
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previous'answe; when you say that this CRB~8 form
recorded the items that you stated.

.My'question ig what did it record ;béut_those-
iﬁems? | |

When you're a car inspector, it is your personal

.record_bf what you did in your tour of duty. It

givés_théftrain you worked, the track, the tiﬁe,
thg.nﬁmber of cars and yoUr start number, whiéh'
would be the car you startgd.at, and your sﬁop
numﬁer, ﬁhich would be the car vou started at or
stopped at.' That is your section.’ |
And on the back of thié form ig where you-
make your record of repairs.
So you would record repairs to varioué items on

each of the cars that you made that you would have

performed?
If you performed a repair on it, you -- vyou take

the car number, and you use the codes to record it

so that the compgny that is getﬁing the items can
be billed. |
I see.“ :

: wOuid this CRB-8 recdrﬁ_leaks that might have

been found in thé car?

" No.

Are you presently empioyed at the Elkhart Rail
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Yard?

.,Yeé.

And your present position is high'railar?

- Yes.

Where is the label on the journal- box?

There is no label on the journal box.

bid &ou -—.did you previously say tﬁat-the ACi Waé
used to cléén.the 1abels'of the journal boxes?

No. | | -

I'mlébriy.

'What was the ACI-ﬁsed-for?

To clean the box, itself, of'contaminants.

I_see..

| What -- what -- do you know what typés.of
contaminéhfs it was used for? - |
Dust, dirt, grease; anything that éoﬁld foul the --
the brass and the axles and déuse a problem.
Ana:thiélwas'applied-with a-rag?-

Yes, | _

Was this hosed off when it was -— after it was
applied? |

No; -

ﬁas it just left alone?

Wiped with a rag.

Wés any protective éear used when you applied the
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ACI?

Glovés.

Rubber gloves?

I didn‘t choése to use them.

I'm sorry. Are you saying that it was Conrail
policy:to;use the gloves?

No.

. Gloves may have been Qorﬁ by choice?

:Sbme'pébple wore rubber gloves to keep their hands

from getﬁingfoily beééuéé thEré's a lot of 911 in a
journal box_éo;" |
I see. | |
_Sb it's nét_neceséérily ﬁo protect youfsélf
from fhe ACI? |
No. o
It's just used to keep yourself clean?
Yes. | | |

Did you ever notice any adverse reactions from the

ACI? )
No.
Are you familiar with a -- a tank car spill in the

mid 196087

- Just by'heafsay.“

What do you mean "by heérsay"?

Older railréaders talking about it.
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What did they say?
That a tank car had derailed and they picked it up
and it,bustéd in two.

Do you know why it busted in two?

Just why it was told to mei

And-what_was told to you about why it busted in
two?
It was a ﬁew type'of tank, and théy had not been
schooled in lifting it.prbperiy.
I'm sorry. What waS'the'word youlused'there?
Schooléd; |
What does that mean,."schooléd“?
May not have heen taught hoﬁ to lift it right.
Oh, I_see.'

Yoﬁ-mean the people who vere lifting?
Yeah.
I séé.

.And do you know how they lifted it wrong?

I was told they lifted it with a coupler hitch.

And why did that cause the tank car to bust in two?
I was told because it did ﬁot-have a center‘channél
tha; extended thé whole 1ength'of the caf.

Whgt was the purﬁose of the center channel?

It's thé main structure that holds the car body up.

This created more stability in the car?

20
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It was a new type of car that they had designed, I

was told, and it just had center channels at each

end to hold thgldraft.assembly in arrangement.
Is this ngw'tyge of car s8till in Qé; tgday?
Yeah, thé;e's seﬁerél tank caré.withoﬁt center |
éhaﬁnels. | | H
Do yéu'know'what ﬁhg tank car cbntained?

No. |

Were-you'eyer told what the tank car contained?
No. |

Do you know what the result of thé tank car busting
open was?

Np.

Do yoﬁ know if if was.a_full tahk gar? An empty

tank car?

No.

Did.you —;_haVe.yoﬁ heér& one way or thé oﬁhef
whether-it was a full or empty tank car?.

No. _ |

And ‘in what éohtéxt were you told.about this? -
Just talk. Just small talk. -
Was'it-partidula&lQ'importanf to the people that
yoﬁ vere talkingitof

I have no idea.

I mean, did they'remember it as a <- as a hig or
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newsworthy event?

Somebody got fired because of that.

‘Do you know who it is that got fired?

I was told it was a man by the name of Osowski.

~I'm sorry?

Osowski.
And do you know where -~ what Mr. Osowski's first
name was?

I don’'t remember.

Do you know if it was Arthur Osowski?

Tﬁat sounds correct, Art.

De you know wﬂy he was fired?

I -- I don't think he was -- I don’t know which.
eventnhappened-ﬁirst o# second; hut he,was a wreék
mééter, and someone was killéd under hié ﬁutelage,
so'I'dbn't'know if he was fired over the tank car .-
or when the man was killed. \

But-thgse are two separate events?

Yes. | | .

Do you kﬁow approximately where this-taﬁk car
busted dpen?

The hearséy that I heard is iﬁ was in the weStbouﬁé
depart&re_yard by what is now cglled the T_ﬁ E.
Building. | o |

MR, JAFFE: Let me mark this as Exhibit

-—;\,
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1 please.'
(Plaintiff's Deposition Exhibit No. 1

-marked for identification.)

BY MR. JAFFE:

Q

0O 0 e

Mr. Kirk,'let me show you what’s been marked AS'
Kirk Exhibit 1. Is this a Qap of the Roberi_n.
Young Rail Yard? - |
It's a pobr map.
But is it a map?
It looks similar.
Can you mark with an "X" on this map;app;oximately
where you'heard the spill to take place? . )

. _MR.'CUNNINGHAM:, wﬁat-was the question?

Where he heard?
MR. JAFFE: I'm sorry. I apologize.

_ _Lét me rephrase'it. '
{Continuing) Yog wére £61d that the spill took
place somewhere in the yard.

| | Can you please.indicaté that, the place at
which the spiil allegediy occurféd, with an "X."
 Can you -- it'é.hard to see that‘“X“.ﬁn

the -- yoﬁ'are marking that just to the right of

'No. 10 on the map. Is that correct?

Yes, it would have been in the track area of

No. 10.

23
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Who is it that told vou aboﬁt the tank car busting
open at this location? |

T don’'t know. |

Was it anéther‘employee?

Yes. B

All righf; _Were you involved in the repair of any
tank cars_which.contaihéd carbon tetfachloride?

I would have no idea.

You woﬁld have no‘idéa_at thé'time, or you_ﬁuét
don’t redali?-- |

I wouldn’'t kno; what»was.in a.car.i

Were there placards on the outside of the cars
indicaﬁing the contents?

Yes.'

Did you_not-pay_ény‘attention to ;hoséﬁfof puréosés

of your jobh?-

.Usually not.

pDid it make any difference to ybqr.:Epairs‘whether

there was flammable or nonflammable contents?

Yes,

In what w%y would it make a difference?

You wéuldn't-wanﬁ to use a torch élose.tg_the car
body if it was flammable.

So hoh would you_qéterm;ne whether the cbntgnfs

were flammable or-not?

24
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Placards.
So 1t was ;—Adid you- ¢heck the placards each time
yéu -— | |
No.
How would vou know Qhether to check a pldcard or
not? | | |
If I was going to use a torch.
I see. |

b§ you know if you.evér.repaired_any-tank
cars whiéﬁ contained,carbﬁn tetrachloride?
I have no idéa; |
Do you knoﬁiwhether ﬁhere are'ény ;ank cars buried:
at the Robérp R. Young Rail Yard?

Yes.

- What buried tank cars do you know about?
' They're located northwest of the B &‘B_Shqp,

All right. Using Exhibit No. 1'again,'I’d-

appreciate it if you could put an "A" puiside in

.the margin with an arrqw'pointingfto the position

on.the map at which the buried tank cars are
located. -

._]All riéht; Thaﬁ is éljust northwest of what
is No. 77 |
Yes. |

Is that correct?
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Yes;
Okavy.

How many tank cars are buried in this

position?
\I_sawvtﬁo;

When didiyqu,seg'them?

Probably 1974.

Have you geen them since?

Yes.

When was that?’

Monday night.

- Just this past Monday night?

Yes.

‘Why Qid you see them~Moﬁday night?.\-

I drove by it.

For the purpose of viewing the tank cars?

Ng, in my duties.

I see.”

Do.you'driﬁe”by-these_ténk‘qafs tegﬁlafly?
Yes. R | | - o |
So they_grotfudefffdm'the-Q;oﬁné?
Jusg one.pow. | ) o
Whﬁ does phé-bther_one_npt‘p;otrude_from the gfound
now? R | “ :

I'don'f-knqw{ They covered it with-a parking lot

26|,
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of the B & B.

When was that parking lot puilt?

- I can’'t give you an exact year.

Was it built in the 1980°s?
Yes.
So it was.bﬁilt duringléﬁnfail's -
Yes. .
(Continuing) -- ténuré?
Do yoﬁ kﬁow,if thé.taﬁk car uhée#went.—; over
which the parking lot was built was poved?
No.
No, you don’t know; or no,_it”was not moved?

I don‘t kﬁow.

Do you know if there’s a.particular person who

would know the answer to that question?

No.

" Do you know why the tahk cars were'bﬁried?

Just hearsay.

What is the substance of that hearsay?

They were gonna’' be used as storm shelters.

Storm shelte:s?
Yes.
For what purpose?

Get out of a storm, I assume, is'what he meant.

Who's he?
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Mel Johnson.

Iz Mel Johnson still employed'at the Elkhart Yard?
No. . )

Do you know where Mel Johnson is now?

No.

Do you know if Mel Johnson is still employed by

Conrail?

I.dbn't-think so. -

When was the last time Mel Johnson was emplbyed at
the Elkhart Yard?

Sometime in the 80's maybe, early 80fs.,

I_také it - from your answér th;t theSe tank cérs, at
least-a; the tiwme that they were buried, were .
somehow écéessibie ffom.the surfaée?:

Both.qf‘them were when he showed them to me.

Do ydu knog if they were emptY'or full at the time
that he showed them to you? |

One had ﬁo door on the top, ana.it was full of a

liquid. Not full, but the bottom of it had liquid

from the best I could judge overhead.

Do .you know what the ligquid was?
No.

Do you know what thése tank cars contalned before

-they were buried?

No.

28
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Do you kﬁow anybody whp'wbuld.kndﬁ the answer to
that éuestioﬁ?

No. ' »

Do you know if Mel Johnson would know the answer to
that question? |

I don’t know if'ﬁe_ﬁouid.or not.

What was Mel Johnson’s position?

Supervisor. | |

Oof what?

‘Phe :ebair track, second shift.
Do ydh-know_if Mel Johnson was involved in the

burial of those cars?

I have no idea.
Were those cars ever used as storm shelters?

Not that I know of.

" Were they ever used for any other purpose?

I don't knéw anybody that would crawl in thém.

Do you kﬁow the color of these tank cars?

Yes!

What colors Qere the téﬁk cars?
One'black}'One-whiﬁe.

Is there'anQ sigﬁificance from a Black.tank caf?
Through my careér whité usuallﬁ.indicated somethihg
mnore daﬁgerous. | ﬂ

By "more dangerous,” you mean a hazardous .

29
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substance?

Yes.

Did you ever see the placards attached.;o thése
cars?

They’'re not viSible.

By "not §isib1e,"_you mean they were buried?

They were buriled. | ” |

Do you know if either §r-both of these tank cars
were involved ;ﬁ accidents?

I have no idea.

Are you aware of any disposal of drums from the car
shop area spilled onto the surfac; of the ground at
the Elkhart Yard?

Could'you say_;hat.again?

Aré you avare of_the'disposal of any drums of

" ligquids by thair‘déntehts being spilled ontb the -

gfound-at the ﬁlkhart Yard?

Not dﬁtd'the ground.. }

Are you aware_;f such a.d15éoéal in some other way?
Into a draih. If he -- if”he wéé:disposing of

them, he poured them into a drain.

By "he,” 'you mean who?

It was a storehouse employee.
This is a particular individual?

I don't remember who it'was,'
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When did this disposal occur?

I can’t give you an exact year.

Do you remember who you were wofking for at the
time they reported it? Who wés your sﬁperviéor?
No.

Do Qbujkndw if this was in the 1980's?

I don’£ thinkfso. |

You think it was before or after the 1980@'s?
Before. - | - |

Do you think it was befor; of after 1956?

1 dbnft know. o

Are iou_aware of a ~~ of an open area to the east

of the car shop or near the car shop where Conrail

employees disposed of the.contents of 55 gallon
drums? |

No.

Did QQQ tell government émployéesjthé£ cbhténté of
numerous 55 gallon drums were dis?ééedlof to the

east of the car shop area?

‘No.

Do you.remémber meeting with -~ with employees of

State oinndiana on_Eebruafy 13th, 1%92, at. the

| Elkhart Yard?

Yes.

What did you talk to those ~-- that employee about?

31|
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I took them on a tour of the yard.

And what was the purpose of this tour?

Show them the ténk cars.

Anything élse?J

And they waﬁted my opinions on pdllu;ed aréas.
What spécifie opinions did they want?

Areas where they thought maybe something could have

concentrated.

_And what was your opinion of where things might

have concentrated?
The tank car areas, the storehouse area, the draih
in front of the car'shop, the Elkhart rubber plant,

the old Elkhart rubber plant, the old New York

" Central Power Plant; and I showed them where they

duﬁped olil.

Why did'yoﬁ.susgeét the storehouse?

Because that's whére they stored tﬁé barrels..
Had they storgdlﬁarrels;in this particular
storehouse that you indidated.throughbut thé time
that you’ve worked at;the Elkhaft Yard?

Oh, vyes.

Do vyou know"if'fhey've just stored hazardous

substances there?

‘I have no idea.

And why did you indicate the drain?
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.So you had no personal knowledge?

33

That's whéte I seen an employee dump a barrel.

-Did'you sée.this just once;.or was this something

that you saw seyeral times?

Just once.

I'nm sofry if T asked you this befoée, buﬁ:did you
indicate'when-you gsaw that happen?

I told him I don’'t know. I didn’t know. i dbn’t
remember;

Can ydu remember.apptdximately when it #és? Early
in your tenure or late?

éefore the 88's.

Do yo@ know what 1t was that.he poured dbwn thel
drain? |

No.

‘Do you know what the barrel looked like?

No.

Do ybu know if it was brightiy'colored or biack?

White?

‘I don’'t remember.

And you don’t remember who the employee was?
No.
And why did vou indicate the BElkhart rubber plant?&

Just becauée it was an old -~ o0ld factory, and I”-

would assume they used chemicals for years.

i
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No.

Just a‘sﬁppdsitidni

No, jusﬁ ahﬂ6pipion;'

And why dia.you indidate:tﬁe:ﬁew Yo;k.Cehtra11POWe£ﬁa
Piant? f'- | | |
It‘was)éatécoﬁbedeith-tunnels:

Do 76u‘know wbefe'those tunnels led or leéd?-

"I've been,told to the downtown aréa of Elkhart.

Do'ypu;know;what'the purpose of .these tunﬁéls”was?

| Steamffifﬁings;

I don’t understand what you mean?

My understanding is thé”pipingzran - SOmévﬁteém

"_ piping ran thfbugh the tunnels.

"It wag to release steam?

i have»no_idga_why - why.they'buried it'of'why:it |
was. in .a tunnel, no. |

When dﬁnrﬁil"took over the yard in'1976,fdid_any'¥¥

‘were any chaﬁges'instituted.speéificallﬁ ~~ excuse

ﬁgv-f.spééifically as‘£0~the,handliﬁg“bf hazarddus 

substances? IR ' S o

‘TWhen;gqﬁ;éildﬁodk over the yé£d,~Qere'any-barrélg
.of.ﬁatefiéiiﬁispssgd of whﬁch had no£;h§én$di$poseq._
. of ;ﬁdér1Péhﬁ.ééntral?.: | | |

. They had ﬁoney7and started ¢leaning up the place.
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How did they clean it up?

New rail, removed dunnage. The storehouse area was

cbmpletely refurbiéhed.

In refu;bishing‘this storehouse-area,_did employees
at the yard dispose of-out-of-date materials or
other_materials which were ﬁo.longer used by the
rall yard?

I don’'t know how they got.;id of it or where they
put it. 

Are you familiar with the practice of cleaning

_tracks'ardund the Rlkhart Yard?

In what way?

Were -- were tracks cleaned around'the Elkhart

 Yard?

“With machinery or?

With chemicals?
Traqks?
Yes,'ﬁrack;
Steel rail?
Yes.

Not that I kﬁow of.

Was the area afouhd the. car shop cleaned?

The cement floor.
How was that cleaned?

With some type of cleaner..




10

11

12

13

14

15

16

17

18

19
20

21

k-

> ©

0

Do you know what type of cleaner that was?

“Ho.

Can you describe for me, please, the procéss'of_

using that cleaner to ~-

Everything was taken off the floor that was on the

‘£loor and used a forklift with this pipe that we

had manufactured ourselves with holes in it, and

36

vou drove along with the pipe -- the barrel tilted

up and let the fluid sa;uféte the floo;,

And.then wés ghat hbsed'off or? |

Fire hose, yeéh.l

Was any protéc#ive gear usea duri;g'that operation?
No. | |

Are YOU'awafe of the chemicals used in thaf
operatiohé | |

No.

Were the tracks in that area ever removed for

_cleaning?

The tracks were imbeded in the fioor. ;t would be

impossible unless'you were gbing to put in a new

- floor.

Were the switches in the trécks~ever.c1eaned with
dggreasers?
I have no idea.

Was it your respohsibility to clean the.-- the car
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repair afea -- car shop area?
A Evefybody that had a j§b there. 'It was eyer?body's
reééénsibility the aay the?_decided #o do it;\
Q0  Did ybu.séé ﬁow the solvent was stored?
l'_MR. ERMILIO: VObjection.,:I thiﬁk.you’re
hischaracterizing his prior tes;imbny. |
 MR. JAFFE: In what way?
' Hﬁ.”ERMILiO: He didh’t use the :word
"solvent." | | .
MR. JAFFE: Okay. -
0 (Continuing) ZDid-you.éée how the chémicals used in
| | this pro¢eés:w§re stb:éd? |
| 'lMR{ EéHILiﬁ}- Objeétion;' He never used
the word "chemical éithe:,. I think he used
the word "cleaner.” |
' i doﬁ?t want to éut'quds in hié'mouﬁh
'L;éithef; but I think hg‘did,'ﬁnless 9oﬁfwa;£
to go back and 1ook. | o

. MR. JAFFE: No, I apologize.

0 (Codtinﬁiﬁg) ‘Did'you see hﬂw ﬁhe cleéhgf.wasf
sto:ed?. C

A Yes. -

Q ' And how was it stored?

A On skids;

0 Do you5remeh£e;'thé-container in which it7wés
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stored?

55 gallon-drum;

Do you'fémémbef the name of the cleaner?

No.

Do you remember the color of the 55 gallon drums?
At one.time.theY'seemed to bélorange, and then as
years went,by they were Stored in blue.

Do you knéw approximately when the color éhange
occurred?

No.

Was it in the 80's?

I don’t know.

Do you remember any labels on the 55 gallon druums?

" Corrosive.

That was a warning label?

Small piaqard.

‘Were there any other labels that you remember on

the drums?
No. A :
MR, JAFFE: I don't think I have any
furtﬁer questions at this time. |
' MR. CUNNINGHAM: in?
‘Can we just take about two minutes?
.MR.'ERMILIO:. Sure.

MR.' CUNNINGHAM: Maybe less.




10

11
12
13

14

15
16
17
18

19

20

21

22

23

24

25

(Whereupon a short recess was taken.)

CROSS EXAMINATION

BY MR. ERMILIO:
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Mr. Kirk,“i‘m.éoihg'to.ask you a feﬁ questions
abouﬁ what you;ve talked about'tOQay;

| Regarding the buried tank cars that you were
discussing, one of ;hem-you;séid was in an area
that:is ﬁqw covered by a parkiﬁ§ lot? |

Yés..v

Do vou. know wﬁether.tha; tank car was removed
before_tﬁe parkihg lot was conétructedé-

I don’t know. |

Okay. .Mr; Jaffe asked'you about a meeting you héd
with the Staté”of Indiéna employees.on Febiuary
13th, 1992, " Do you remember }4 do'you remember
that meeting? |

Yes.

Do you remember who was there?

- Two gentlemen and one. woman.

Do you know their names?

Jusgt the woman.

What was the Woman’s name? -

Her first name was Bridget,

And do Qbu know where she was frbm? Who she worked

for?  I'm.sorry.

39
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She worked for the EPA.
The ‘Federal U. S. EPA?
I think so. - '

And the two men, you don’t know their names? .

-No.
‘Do you know who they workedffor?

' One_of'them was associated with the Indiana

Department of Envifonment.-
Okay. And the other?

I don't know. He seemed tao bhe hew.

Okay. 8o YOU don’'t know who he worked with?

No, I'don’t_know.
Okay. You mentioned;that the purpose wasg to -- to

show them the tank cars?_

Yes.

You're talking about the buried tank cars?
Yes.

The tﬁo that you had discussed earlier?

Yes,

" You also showed them other areas.

Did}you'show them the drain by the car shop

that you mentioned?

Bridget seemed to be aware of it.
So you didn’'t show it to her?.

We drove just west of it. =
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'Okay. You said you once on one-occasion savw an

'employee emptying the contents of a bérrel into

that drain. Did you tell Bridget that?

Yeé.

Did you teii the other two éeﬁtlemen ;hat?'.

Yés, I think they were all present.

Did you tell them how mény barrels this gmployee'
emptied d&wn-the drain?

No.

Did you give fhem a -~ an estimate?

I don’t think so.

"Did you ever say that there were 100 or

approximately 100 barrels dumped down_that drain?
No. | |

Did you evér sa&_that the contentsg of the drums
were poured on the ground? | |

No.

I'm talking about when I aSked, "Did you ever say?”

I'm referring to that -~ that meeting with Bridget

and the other two gentlemen.

Did you ever say that contents of.
approximately 100 or so barrels were emptied onto
the ground?

No.

At the rail vyard?

ah )
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No.

Do you know whether the drum that you saw being

"emptied down that drain, dd'you know whether that

.drum'was=open, whether the top wasg opeﬁ?

I don't remember.

Did you see contents pouring out? Contents of the

“drum as opposed to some liquid that may havée been

résting on top of the drﬁm?

I paid no attention to what he.was ~- I just know
he had a barrel tipped up, and it was.gq;ng déwn~
that dréin. | .
Did.you eQer talk tb Bridget.aéain?' I should say
either before or after that meeting? |

I don't tﬁink‘I talked to her since.

Any other occasion that you met with her or talked"

to her?
No. I seen her in the yard wvhile they were doing 
their job or whatever it was they were doing. .

Okay. Did you ever have a convéfsation wiﬁh ahy

" other répreséntative of the government?

Yes.
Regarding the Elkhart Yard?

Yes.

. Can you tell me when that conversation was?

I went to several public meetings.

42
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_ Okay.

And spoke to a gentleman named Dennis Dalga.
Okay. What did you speak ébout?

I -- I ;—_Qe discussed -~ weli, it was a general
discussion among evefybbdy there; and 1if you had
questions; you could ésk.questioné.

Were there other citizens of --

Yeah, |

(Continuing) ~~ from the area there?

Yes.

Were thére employees'from the yard there?

I don‘t remember éeeing any.

What did you ask Mr. Dalga; do yoﬁ remember?

I discussed with him the two tank cars that weré
theré. | | |

Did you discusé this in the open forum ~-

" Yes.

(Continuing) -—«jéo everyone elge could hear #hié,
or was-ii a private discussion?

It'w#s afﬁer when péople were having refreshments,
and-they had é map of phe area, and I just showed
him approximatgly where they were. |

Did &qu discuss'anything else with him?

Just what they were gonna’ do.

"They" meaning?

43
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What the:EéA’s'plans were to cléan‘this mess up.
Did you discuss all of the items that_fou had
diséussed with Bridget and the'tw¢ gentlémen on
February 13th of 927 | |

You 1isted a number of ﬁhings that you
discussed with Bridget; the tank car aréa, the old
Elkhait rubber plant, old New York Cent?al Power
Plant and others; .Did you dilscuss ali of thosé
with Dennis Dalga?
No.‘ |
Did_you everlﬁell Mr. palga_that_the contents of
drums vere disposed_of at the raii yard?
No. |
Did-you'diséuss that matter at all with Mr. Dalga?
No. |
Did you discuss the one occasion that you witnesseaA
an'emplé&ée tipping -- tipping over a barrel'over
the'drain by the car shop?. |
No.
Pid you ever mention to Mr. Dalga that 100 or so
barrels were emptied on the yafd or down the drain?
No. |
Did Ydu-speak-with ényone else? Any other

representative of the government ;egarding these

matters?
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An attornéy qalled me.

When was this?

I think it was 1992;

Do you remembep when that was or approximateiy when

the attorney called you? '

No. I could look in my book, my date book.

Does your date book reflect the date of the

conversation?

" Yes.

‘Does it reflect any of the substance of the

conversation énd what you talked_about?
No. |

It waSVSOmetimé during 19927

Yes, I think so.

Do you know the name of the attorney?

Yes[

What's the attorney’s name?

‘Jan Carlson.

Did you call Jan Carlson? Did yvou initiate this?
Sﬁe left a message on my answering machine.

What wés that.message? |

She'd like to talk to me,

Did she say what about?

I don't remember.

Did you return her call?

45
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Yes.

bid'yoﬁ'reach her?

Yes.

What did she talk to you about?

Elkhért Yard..l

Do you réﬁember what she discussed wiﬁh you
specifi@ally?l

She asked me about the tank cars, about barrels -

-_beihg'put down the drain.

_When you say -- do you mean  poured? The contents

béihg poured? -

Yeah.

Okay.-

Yes. |

Anything else that you discussed?

Shg'—¥ She_asked me about several things.

'What’d she aask you about?

About'barrelé beihg buried.

What did ~- do you remember exactly what she said?

Ro.

Okay. Could you rephrase it for me?

She askéd me if there was ever -- if I knew of

anyplace where they buried any barrels on that
property.
What was-your responsge?

o~
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I said no.

Did you ever mentionlto'Bridget during your meeting
that barréls had'ﬁeen.buried,at ﬁhe yard?

No. |

Did you éver mention. that td Mf.:Dalga any of the

times that you spoke with him?

' NoT

Thap'barr§1s had been buried?

No. \
g L

And you ﬁold Janet Carlson that barrels were not

 buried?-

Not to my knowledge.-'
What else did Shé ask you?
If T knew the circumstances of why tank cars were

buried_of aBou; the derailment where the tank car

'was broken. ’; told her it was all hearsay. I -- I

witneséeﬁ-nothing..
Do you kﬁow i1f she recorded your conversation?
She didn’'t indicate to me that she did.

Do you know if she took notes?

‘I don’t know.

Did she ask you about whether anyone poured the
contentsiof barrels onto the ground at the rail
yard? -

Openly on the ground?'
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Onto the-ground as ééposed to down a drain és you
had mentioned? |

No. I told her where they had dﬁﬁped oil.

What did y;u tell her?

There was a -- a rack that held I think two 55
gailﬁn'drums‘of journal oil, and it hadlan ovefflow
tray buiit'into the bottom of it, and they dumped

that east of the car shop.

You gaid, "They dumped.” Do you know who did thiﬁ?

No.

Do you know, were they employees of the car shbp?

. Yes, 1t would have -- gomebody driving the forklift

fwoqld have done it.

Do you know when ﬁhis happened?

No. |

You saw this happén?

Yes. |

Do yoﬁ remeﬁber approximately? Can you give me a

year or range?

No.
Do you know -- can you give me an estimafe as to
the amount of -- was this journal oil?

Yes.
Can_youigivé'me an estimate as to the amount of

journal oil that was dumped?
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No. I”have-no idea how much it was.
Closer to 1 gallon or 100 gallons?

I can t make that dssumption

‘What was the ﬁize of. the txay, épprdkimatGIY?$

4 foot~by 3 foot by about. 8-1nches deep '_,1Qfm
Was it . full to the top with journal oil? .

I don’ t know

Did you see this tray being emptled onto the ground'

" on more than one occasion°

No.

- 8o ybﬁ“saw,this'happan oncev:

Yes.

Do you know-WQeEher thislﬁas"during the 70's or
" during ‘the 80’s?

_No.

Did -~ did Janet Carlson ask you any other

questionslébdut'the dumping of fhat overflow_tpay

'that I have not asked you here today°

I corrected her in her convarsatxon that it wasn’t
ba:rels.
What do'you mean by "“you cérrecﬁed'her“?{

She said barrels I didn't

‘And is that exactly wvhat you sald to Janet Carlson?
Yes.

And what did she say when you corrected her?
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I don’t remember what she'—e_what ﬁer résponse was.
Did she say barrels of journél 0il? |
No, she just said barrgls.

Did y&u ever tell Jahet Carlsbn that &ou saw 100 or
approximately 1600 barrels being emptied?

No, Janet.Car;sdﬁ_said 1ee. _i.did not.

Whét daid ybu say when she said that to you?

I corrected.her,

What di& you ~- how did you correct her?

I told her, "I never said 100.” I never said any
number. .

And what did she say in response?

- Okay, or I don't ~- you know, I don’'t remember what

her response was, but she brought it up'again in

the conversation.

| When she brought it up again, did she say 100

again?'
She said 100.

Did you correct her again?

Yes.

What did she séy thené-

I don’t remember. |

Other than #his‘overfléw tréﬁ'and the two drums of
journal oii, which I ﬁnderstand you e#plained to

Janet that tray was emptied,  did you tell her that

5@
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any othér_waste-was disposed of at the vyard?

I don't'fhiqk 53. I; was all.ﬁearsaf. _
Did you“tell'her about anything you héd.heard?
Yes. | | |

What-diq,yﬁu tell her?
About'fhém;¢1eaning'out-thé fﬁelstanks on the
eng{ﬁes’hy.£0nnin§ theﬁ-around wﬁat they caIled_the
pigtéil_ﬁrack or thei"?"_with-the.vaIVe open.
Allowiﬁé-thé -

AlloWiﬁgIthel*—

(Continuing) ~- the fuel -~

To flow.

- pid you tell her anything elsa?

Not that I remember.

I want to direct you back to Exhibit 1, the map of

the'yard:' If yoq'can-take mny pen,‘Whiéh ig a blue

peh; whereiﬁhe-others.were;in-blaék. fIf(ydu can

pdt é iéttér,“B" oﬁ fhe-épot where yop indicated

that this overflow tray had beénldumped; |
8o that is just to the right of the number 6

more or leés.in the cénter of.the map?

Yes.

Did_you déséiibe that area to Janet Carlson?

I jﬁst‘called_it east of the car Shop in an open

field.
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Okay. Did you describe that area to Bridget and

the-tﬁo gentlemen on February 13th?

Yes;-I”think 8O.

Did you bring them to that spot?

No, I don’'t think we drove down there.

And can ypu_indicate with a letter "C" on Exhibit 1

" where the drain is that you had seen the employee

emptying or tipping over a barrel?

I'm assuming this letter 6, this is a building.

I think there’'s an index.

Yes.

67

" But that could be the whole car shop area.

Okay. T realize it’s a-vague ~-

. It’s right in front of the building.

"In froht" meaning to the.north?

Di;ec£ly to the north of tﬁe building.

Okay. So the letter "C" is just to the north?'
North.

On top of the number 67

- Yeahé

Did Janet Carlson ever talk to you again after that
discussion you described?
Yeah,'she_called me another time,.

How long after the fifst conversation?
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I think.it was the next day.

What did she say during y&ﬁr sécond.conversation?
She told me she'had.talked_toaé - I.thiﬁkishe_said
federai judéé and that £rom now on;our' |
conversations would have to be shared with the

Conrail attorneys. They would have té be present.

_And what did you say in résponse?

I told her that I have to protect myself.
What did she say?
I told her. She jus£ said,'fWeil,'that’s what has

to happen. "

Did you disduss;any of the maﬁtérs that you_héd

discussed in your previbus conversation about the

operations at the yard?

No. She ipdicated to me'shé was going to .send me a

statement to s8ign and I could make any corrections

I -

What wasg the statement? A'Statementfof_whaﬁ?

Our conversation I guess..

Your first conversation?

Yes.
Did she say when she was gonna’ send it?
No.

Did you ever receive it?'

" No.
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Did you ever talk to her again after’ your second
converdat10n7;'

Nb,

"I'm sorry thjump around here on you, but if we can

go back to your Februafy iath.meeting.with Bridget
and two ‘gentlemen.

Where did you meet? Where did you first meet

with them?
At aﬁSunneb convenient store at_the.co:nerwof Ash

Road-end 33.

qu long did vou stay there°

bne gentleman wag already there, and'we.hed'tn wait
 for Bridget and the other gentleman to'errime.

Was that meeting before your conversetlon, your -

first: conversation with Janet Carlson7
I thlnk so

So the sequence of events was you had vour February

'13th meeting with Bridget and the two gentlemen,

and then you recsived a call from Janet Carlson?-
I think so. "_' : ,' R
Dld you te11 Bridget and the two gentlemen or any .

one of them that there were 1@@ drums, 55 gallon

drums, stored scuthwest of the car shop?

I indicated no'numbers.

What. did you tell themw?

54
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Just severél barrels were sto}gd-in the‘storehouse
area. | |

Did.you tell‘theﬁ how long.they had beeh there?
No. | |

Do you know how long they';e been tﬁere?

No. Thére’s_always barrels there;

At the storehousg? | |

Yes.

Did you telllBridget and the gentleman that during

Conrail ownership these -- ownership of the yard,

these drums were'disposed of east of the-car shop?
No.

Either spilled in the field east.of the car shop or -
buried in the field east of the car shop?

No. | |
Emptied?r

No. |

Did yvou have any discussion along those LinesL

similar to what I’ve just mentioned?

All I said was about the ~- the oll.

From the jouinal oil, the overflow'tray?
The overflow tréy. |
Did you everﬁleave the Sﬁnoco-station -
Yes.

(Continuing) -~ when you were there?
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Did you go to the -- to the drain?

56

Where did you go?
To the yard;-
I'm sorry. During youf conversétion with Mr. Jaffe
today.i understand yoﬁ-ﬁalked about where yvou took
them sd,you”may'have'gone over -that, but I Want to
refresh my memory. -

Did you take them to the spot where you said .
there were several,drumg.storgd by the storehouée?j
We drove by thefé, _ ) -

Did youtpoint'it_oﬁt to them?

Yes.

We drovg directly.west'of it.

Did you-point:it out to ihem?

I ﬁas under_tﬁgl;mpression Bridget knew where it
was aﬁ.at'the tiﬁe.

Why? 'what gave:yoﬁ that impression?

I have no idea. -Shefjust pointed or made an
indication that she knew where- the drain was.

Okay. Did you take them to the spot where that

.overflow tray was emptied --

No.
(Continuing) -~ 6nto the'grouﬂd?
No.

Did you indicate where it was?':
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Yes,

When YOu waere at the vard did you point to it or

"the direction?

East of the car shop.
Okavy.
.During your mee;ihg~with Bridget and the two

gentlemen, did anyone take notes? Any one of you

four?

While we weré still at the Sunoco station they had

.a map similar to this one.

Similar to Exhibit 1?

Yes.

Okay. |

And T made markings.

In the éame way you've .done today? .

Yes.

Whose mab wag 1it?

I don’t know.

You don’t know whether it_was Bridget’'s or one of
the othér ﬁwo? |

No.

Did anfone else_take notes_dufing that mgeting?
Not thatﬁI remember.

Was it rec&rded? Anyone.have a ﬁape recorder?

Nobody indicated to me that they did,.
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Did you evér diﬁcusshwith any of,theée'ngernment

eémployees that we’'ve talked about; Janet Carlson,

Dennis'Dalga, Bridget or the other .two gentlemen{

did you ever discuss the burial of drums at the

-_railkYard?
vIt"speﬁed Ifd'been asked thg'question, but I have

. never seen any'drums being'bufied out there. .-

MR. JAFFE: E#éuse.me. 1qust for
pqrppséé of the reéofd}'B?idgetaLombafdi_is
not ép eﬁﬁloyee Qf_the{éoyé?hﬁent; .

 v'ﬁR.,CUNNINGHAM:  Hhat £$-éhé?:' v
MR, ERMILIO: 'she'é,aq7agent...éﬁe's an
.;empidyeé'qf EA;' | |

Iaapo}pgize for:;haﬁ;a.'

MR. JAEFE: ' That’'s okay. I just want to
make it clear on ﬁﬂe record; _Thétfs-fine.'

_Mﬁ;fERMIL1d= If you'll just give me a

' séc9nd.. | -
 (Whéréuﬁon a pause was haq'in the
p?oceedingst)
| IihaQE.ﬁo>othéf questions at ﬁhié_time,
-;'Mn,ﬂcuuNiNGHAM= okay, I have a few if
':yqu would like to go ahead-ﬁﬁﬁ and.gﬁ.ahéaa
- ¢£:;f you vant to tak§ a little time. =

THE WITNESS: Go ahead.

58
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MR. CUNNINGHAM: . Okay.
CROSS EXAMINATIOﬂ
CUNNINGHAM: | |
I'm Pierce Cunningham, and I répfesént'one of your
formér empioyers, Penn Cent;al Corpbfation.
_And from your teﬂtimény ;bday, I believélyou

worked for Penn Central for about three or three

. and a half years, toughly between the period 1973

uﬁtil the transfer at Conrail which took place in

1976.  1$ that correct?

Yes.

So the majority of the time that you'Qe worked at

Elkharf, you’'ve worked for Conrai}, right?
Yes. .

I want to talk with you a minute about this tank

_car spill that allegedly occurred at Elkhart. And

from what I gather from you today, you have no

'personai knowledge of that allegation whatsoever?

No.

And.anything that you know abouththat éither camé
to you through hearsay, as you have saia( or.
througﬁ.sﬂggestionS'Qf o£hers. Is that'rightf
Yes. |

And as far as the dates of any such occurrence or

any details with reéard to ‘the ownership of tank

59
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cars or the repairs or the - or whether or not

tank cars actually vere derailed you know nothing

"about personally. Is that right?

Are yoo tolking about the alleged incident?

Yes, _ | ‘

I know nothing of them personally.

And although you worked in the car shop, you never
repajired a damaged tank car.that-was supposedyto

have had carbon tetraohloride in it, to your

knowledge, right?

Not that I know of.
So that, in substance -- so that we can get onto

another subject -- other than through hearsay,

-there’s no basils for, in your mind, the fact that

this may or may not have happenad. fIslthat right?
I have no idea. | o |
Now, let’'s. turn ior a minute.to some of the
queStions Mr. Ermilio asked you, about telephone
conversations with Janet Carlson.

And it 8 my undeistanding that sometime in
1992, without any kind of letter preceding that, la
phone call was recgived by you from one Janet
Carlson. Is that correct?

Yes.

" And did -- am T right that there was no_previous
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o identification in writing as to who that person'

might have been7 Ie that right?

No.

So fot:all yeu khow} on the other end of ‘the line
it could have been anybody, righth

She knew Bridget and several names

© ALl right, 'So that based on-the conversation you

;had with'Janet'Carlson, you inferred that -- well,

let me strike that

Yeu;had had a previoue meeting with- Bridget

'_ Lombatdi} " Is that right?

Yes.

And thefphone call that you had with Jan Carlson,f”
that I guees, discussed your meeting in some ways
with Bridget Lcmbardia

Yes. _ .

And did Jahet Carlson telliwed whet-Bridget

Lombardi;hadieonelddednae-afreeult of your heetine_
in any way?

No. | |

Okav And the topic of that flrst eonversation ‘was

whethe1 or not barrels had been thrown or dispoeed

of -~ that is the contents of berrel were disposed

-of down a drain, whether or not tank cars were

i buried and whether or not barrels were buried
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right?.

Yes.

And how did ‘the questidhs go? Did they go
something like -- isn’t 1t t?ue that there wéé a
deraiimeht‘of a car, a tank cé;, in the mid 60's,

and there was carbon tetrachloride in that tank

“car?

Is that the way the questionS'Qere'bhrased,
sort of in a leadingafashioﬁ? 
No.

Okay. They were not phfased that way?

No.
How were they phrased? ' o
It was in a -- she gave me information, and I told

her whether that is what I had said or if it was
hearsay or if I had actqally séén it.
Okay. And then the topic of this alleged spill
came ﬁp during that telephone c§hversation, right?
Yes;_ _
And what facts did Janet Carlson have with-regard
to that alleged incident?

MR. EﬁMILié: Whichfincident are you

ﬁélking about? - - |
'MR. CUNNINGHAM: That's the derailment

of the tank car.
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MR. ERMILIO: .Okay.
She didﬁ't indicate to me that she had any facﬁs.
fHR. JAFFE: Leﬁ ne jﬁstlobject-to'ﬁhe
question. I don{£ think that he-Stated that

the tank car was.derailéd;

BY MR. CUNNINGHAM:

Q

I wrote down,. and this could be wrong, in my notes
when YOQ gave your answeré I'think'to Mr. Ermilio'

that'four topiés came up during the conversation;

bafreIS'down the dfain, huried tank cars, barrels

. buried and derailment of cars.

Alleged F;
Tank cars.
Allégéd:derail$ént of cars, yes.
That was the word, wasn’t 1it?:
If you’‘re referring to_the.ihcident where the train
'car was -—'or the ﬁanklcar was broke in half, vyes.
Okay, éll_rfght. | | _

Now, I gueés my point of the question is to
how did that topic first come . up?

Did.it come up fromlyou, or did it come up
from Janet:Car;é§n2
I think she just -asked my opini&n.
_But*you,fn_you didn’t'volunteer-that.informa;ion.

She brought that topic up, right?
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I don’'t remember which -- which persén at the time

"hrought'it up .

Had that'toéic'come up whéh"Y6u met previously with
Bridget Loﬁbardi_and ihe Indiana officials?

Yes, I think éo.

‘0kay: .And at that time'you told them like you told

us today that it was strictly hearsay, right?

It's s;riciiy hearsay.
Nowq'that-first telephone conversatioﬁ, was that
recorded or not?-

"I think maybe Mr. Ermilio asked that, but I
didh't.get7the answer to théﬁ. .
She-did not indicaie to-me thaﬁ it-was-recofded.
But whether or not it was, you don’t know?

I don't know.

.Now,'do you know a Mr. Ted Berkshire?

Yes.

Have'you:had.any discussioné_with Mr,.Berkshife?
Over whét? | |

Well, let me be more specific. Mr. Befkshire and
Janet Carlson, likewise, had a'discussion gbout.
evénté‘tﬁaﬁ'tdok.blace at Elkhart?

I wouldn’t have known about that.

Did he mention anything to you about a call from

Janet Carlson?
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I don’'t remgmber him saving anything about it.

Do you recall talkin§ with Mr. Berkshire about the
fact ﬁhat'Jﬁnet Carlson sent Mr. Berkshire
following a teleﬁhpne‘interview with him a

statement, a sworn statement which statement

Mr. Berkshire.has testified was incorrect? Do you

recall any discussion about that?

I ~-= 1f we did, I:dpn’t remember.

Okay. in yoﬁr diécﬁssions with Mr.'ﬁefkshire, did
he tell you tha;;hé had recéived after the.
telephdﬁe call ffom Janet Cérlson an,errdnéous\
statemehi-which he did not éign because it wasg in
error? Did he say anythihé to you about. that?

If he did, I don’t remember it.

Okay.. Do you know a Claude,ﬁfewton}

No, I do not.

Do you kpow'anything about ~~ from Janet Carlson.

whethexr she had talked to Mr. Brewton or

Mr. Berkshire?

Nevér“heard that name.

Did Janet Carlsoﬁ iﬁdicate to yvou that she had

taken statements from Claude Brewton and Ted

_Berkshirg?

No, she didn’t. -

Did Janet Carlson appear to you in the questions

~
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éhé asked you to.héve a désife to implicate Fenn
Cenﬁrgi in any of the Elkhaft.evehts over the'past
20 yeérs or so? | | o
Can you repeat that?
YeaH. N

Was there some indication from.the way in
which the questioné Qere posed to you thét theré

was a desire on the part of Janet Carlspnﬁto

“implicate elither Penn Cenirél or Conrail?

MR. JAFFE: I'll object to that
guestion. L
" MR. CUNNINGHAM: Okay.
.MR. ERHILIO: ‘What’s the basis of the
objéction?_~ l” | 1 N
MR. JAFFE: Implicate them in what way?
Obviously they were involved in the'
Elkhart Rail Yard 20 years ago.
MR.'CUNNINGHAM: Implicate them in the
plagement“af'hazardous materials in the -
gfdund at Elkhar£
She didn t seem to be implicating anybody It was

an exchange more about fact flnding tvpe of

'conversation

Okay. So she asked questions and you gave answers?

And I gave the information
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Okay. What -- did the topic'of PenniCentrél come
up at_ali? |

I don’'t remember.

bkay. You mentiéned in-anSwgr to some of

Mr. Ermilio’s questions tﬁe disposal of -- and I
was rather uﬂgtéar'aboht this -~ two drums? Is
that cofrect-ér not with regard to journal oil?

Mavhe -~

The rack that is made to hold these drums usually

has two.drhﬁs oﬂ'it.
I.seél_

Just sé the record's‘cleér, was -- was --
were thé barrélé,-did they céntaiﬁ anyﬁhing?
I don't remember if there were even barrels on it.
Okay. So, when you were talking about the rack,l

was there -~ I don’'t want to put words in your

~“mouth, and I apologizeﬁfor not having listened to

that testimony,'but what was your recollection of
those events if you don’t mind going over that

again? .

. The rack?

Yes.

It's just a _~-‘a drum holder is actually what it

is.

- I see.
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ZSQ-the rack vas disposed of. 1Is that what

"you were talking about?

It was just tipped o§er'aﬁd then taken-back‘and
reset up.

But the drums weren’t disposed of?

No, ﬁh¢ ;f_I don't.remembet if there‘ﬁere_drums_bn
it or not. 'ﬂuf-iflhe ﬂould'havé tipped-iﬁ"ovéf,'

they would have fell off.

- So the_oniy disposal that you’'re aware of waé the

occasiph when &ou saw one of the bafrelg.being
disposéd.of by somebody in fhé siorage deparﬁmen;?
If.théﬁ’s'what he was doing. | |

And you've indicated.in“Exhibit-“A“ thatxthat‘was
put down a drain? | |

Yes. , A

And ﬁof beiﬂg.that familiarfwith the yard, would
that Bé'néar.Tra¢k éf.vIs that where that is?

The drain? - | |

Uh huhi.

ﬁhaﬁ do. you mean by near?

Well, We had one_preﬁious ﬁitnesz ﬁegtify'that he

observed some disposal at or near Track 8 near the

car shop, I believe he séid.
The train -- the drain would be closest to what is

called Track 4, which is under the shed in the
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repalr shop.
And this,was’by a'storehouSe'employee? .

I believe so.

'and do you -- I don’'t recall 1f you knew about what

date that was?
No. .
Was it during Conrail ownership?
I don’t-know.
Then i think the indication is that Jénet Carléon,
follpwing the first conversatibn, called vou again;
and i1t may havé beéﬁ the pext day. Is that your
recoilectionf | |
Yes. . o -
And I didn’t quite understand this business about a
disduss;on with'é fedéral judge.

Can you get into that for me?

I believe that’s what she said; she had talked to

a -- I thdqght she said federal judge.
And did:that Q—-did you take ﬁhat as somewhat.
intinidating?

b | tosk the fact that at the time that -- that

Conrail would be.involved.

Did -~ did it alsovsdggestlto you that there may he
some priminal involvement on your part?

No.
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' Okay.< And the stateﬁent was that the federal judge.

had indicated'to Janet Carlson, as you understand.
. ) _ )

it, that any further conversations would have to

take place in the -- in person of EPA attorneys.

Is that.correct?

Conrail.

' Confail'attorhéys, okay.

:-And why —- why was that; do‘you know?  Why
did she séy that? |
She said ﬁhe judée-said_that -
Oh. |
(éontinding’l -~ the éonversations would have.to'be
shared with Conrail atférneys.
And iA what connecﬁioh did.that subject come up? I
mean, WHy ~»'why did'she br;ng that uﬁ?

She called to tell me that.

‘And the purpose of it? Do you understand it?

I feared for my job..

Oh, I see. So that that was the inference that you

“took from it?

Yes.

And were'you_concerned?' 

At the time, yes.

And ;hgn wés it in that conversation that.the

employee of the United States Government, Janet
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CarlSOn, told you that a statement would be sent to

you for signature?

I think it was our previous conversatlon she said

-she would send the statemcnt

And did she say to»you that'in_that second

:cenvefeetion that that conversation was beihg'

recorded?

She aid hetlihdicate tdhméhthac;iﬁ Qes.being
recorded L | ~ o

Did she explain to you whdt kind of a statement it .

was that she was gonna. stnd you from the first

conversation?.

She?juet-said it'wouid be e’stetement that ehe'"
would prepare and she could eend it to me: through
the mail and I could read it, heke.corrections.
where I wanted.to and*s;gn it;h :

All rfghtL:eAndjtheh Yohbneeef:gdt.thet etatement?

Never got nothihg.

And you don t. know whether that statement would
-have been the result of a compilation of her

. wrltten notes or whether that statement would have

been an,eqtual transc;iption of the entire’

conversation, do you?

I don’t know., °

Because you hever received it?
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-I,nevér received it,

Now, when yoﬁ het on February 13th, 1992, at the
Sunoco convenient station with ﬁhe'Indiana
officials and—pérhaps one or mofe others from -~ I
guesé it'waé.the EPA. Ishfhat fiyht? Bridget |
Lombardi‘and - |

Bridget Lombardi and two gentlemeh, and one

Iindicatéd he was from the Indiana Department of

" Environment.

Did any-of_thosé people show ybu official badges of
any kind indicating who they were?

No. _' . .

Bridgetiiombardi ever identify herself 6ffiéially?

No. They were driving their vehicles that I had

geen through';ﬁe vard.

Now, a depoéipion on.the téleﬁhohe'wasltaken of‘
Bridget Ldmbérdi regafﬁing hér meeéing with you,
and I'm simply going to ésk'YOU whether or not her
testimony is true or not.

She wags asked whether 100 or so barrels were
disposéd;gf.during ghe,Cohi%il.owner;hip,,and She
indicated thét you héﬂ told he: that they ﬁere. Is
that true or ﬁoté |
I névér ;eﬁembér_mentidning any nﬁhbers to anybody.

All right. TAnd the oniy_knpwledge'you have of any
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disposal is that one barfel. - Is that right?
Down the drain?

Right.

. Yes.

So thét 1f she - ﬁer éworn testimony to that
effect islﬁrOng. Is that what you're saying?
I -- I haven't seen it. I don’t know.
OkayL  WOgld you like me to read ‘it tO'ybu?
I don’'t care.x :
| 'MR. CUNNINGHAM: Do you mindé.
MR. JAFFE: T don't care.
MR. CUNNINGHAM: Do you?
MR. ERMILIO: No.
--ﬁﬁ. JAFFE: Before vou gd.éhead and read
'>thié, are yb@ reading a direct quote?
.MR. CUNNINGHAM: Well; I will. I’'m just
_ trying to save a litiie time to find it.
Well, on-PaQe 18 Bridget Lombardi was asked the
guestion: "Did vou ask Mr. Kirk if-hé could pdint
out where the drums had been stbfed?",
" And her answer was: "I believe &0."

Do you recall telling Bridget Lombardi.during_

your meeting where certain drums were stored?

Yes.

And where was that?
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‘The storehouse area.

And'ypu've mankéd that on the map here?
No.

Would you do that?

~What kind ‘of mark would you like?

Oh, whatever’s good for you
It's getting awful clogged up in here.
All.right. Well,'mafbe dréw a line and an arrow
down there ana:make_a lefter.“ o

| MR. ERMILIO: Do you want to ﬁse'the\

leﬁter "D?" Go.up io "D?" | |
" MR. duuniucuau; Fine.

(Continuing) On Page 15 of the deépsition,_
question.ﬁas asked by Mr. Lambertii.belieVe: "What
did he. say'with respect to spilled drums’“

"He said that there was a group of about 190

drums that had been stored ‘on site. southwest of thé

car shop that had been there'since the time of the

Penn Central ownershlp, and during Conrail

iownership they had been diupoged of east of the car

shop -~ spilled in a field east of the car shop."

Is that a true statement or not?

- No.

aAnd you deny that she ~-- that.you told her about

the disposal of those drums. Is that night?
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T've neQer se§n drums disppsed bf like that.
MR. CUNNINGHAM: ,§kay, That’s all T
have at this tinme. o
- :'MR. JAFFE: T just have a few more
_ quespions. o
THE WITNESS: Okay. -
MR. JAFFE: We are,ac;ually cowing into
‘the home stretch, believe it or not.
MR. BRMILIO: Winding down.
MR. CUNNINGHAM: Always watch out for
that_one.

REDIRECT EXAMINATION

BY MR. JAFFE:

.

The statement that was just read to you by - by

Mr. Cunningham, all right, and the -- obviously

heard allot —- repeaﬁed'a 1o£.today:that certain
persons have unaerstood.you or haﬁé indicatgd that
they understoéd.ybu to be talliﬁé théﬁ;that
multiple barrels were dumped east of the car shop
during Conrail’'s tenure. | |

Can you think of anything during you%

conversations with those individuals that may have

rightly or wrongly given them the impressioh'that

that was tiue?

Jus; when we talked'about that the o0il being dumped
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talked to ‘Jan Carlson, I becamedvery upset when she

_mentiohed 100. I didn’t ~—'I»didn't.remember

saying that; and, you kﬁow,IIJm_sure that’s not

"what I gaid.

And when you corrected her, did you correct her

just as to:the number, or did'you'cefrect her with

.'regards'to*the - the barrels being spilled at all?
~No, I told her I never said anything about 100

. barrels . never indicated that the barrels were

dumped I seen one barrel going down a- drain
There were eeveral barrels at the storehouse.

Whereithey-went, I-don t know

- Did you ever ~-- other than that one drum, did you

ever see  any othar drums anywhere 1n the yard that

. were spilled onto the ground or into a drain°

Not that were spilled I ve seen drume laying
around the ydrd but-I - you know, I don t know if
they’ve,been spilled or dumped or what.

Do,you.kﬁow if their contents were emptied in any

way?

I have no idea what;was.in.them'dr'why-they were

there.

Did you ever see any drums that were 1Eaking'on_the-

yard?'
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No. .

How did the -- you talked about .a rack that had
a n-_is.it a catch drain?

Yes.

That was emptied?

Ygsﬁ

Where did the contents of that éétch drain come
from? | | |

The overflow from the:—~ the sbigot of thé_SS
gailon drums. .. |

So there’s .a barreliabove it that had a --

You uéé an ojl can, and &ou'fill.that oil can up,
and there Qill he spillage, and thén that tréy
catches it. |

Just from peoplé'keéﬁing it on t§o long.or missing
the spout. or something-like théﬁ?

Yeah., It’'s guite a distance between the spout to

‘the can sometimes. And when you’re holding the

can, it géts Héavy, S0 you sit it down on the
little fack that’s.made for that.
I see. | |

-And those barréis always contained 5ournal
oil and'nothiné else?
Yes.

And how do you know that it was journal oil?
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. I used it. I just know what journal oill is.

I_séé.'

' Was'that thé only chemical that ybu éver saw
or -- or material-phat'you ever saw that was
spilléd purposefully or not purposeﬁully on the
ground? _. | | | “
0il?

The.journal bilé

Yes. i

That's the only thing other than=tﬁe‘oﬁe_drum?
Yes. '

Okaf. How was the February 13th, 1992, meeting
that we}ve been talking about“iﬁitiated? Did.you
initiate.thaf, or dia somebody élse?

I believe somebddy_célled ﬁe and wanted toitaik
abéut a-ﬁéeting,l

Do you know how they got ahold,of you or how they
got_ydur-name? - ' o |
T think.through-the public meetinqé they hgd,tﬁken
my name. |

Did you say something in the public meetings which

indicated that a meeting with yqu_might'yieldﬁ

" information?

I'pointed out on an aerial map where the tank cars

were.
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Is this the ﬁeeting that you were talking about

.earlier_with_Dennis'Dalga?

Yes. There were several public meetings that I
attendgd;

Du:ing_these'publid meetings did you ever indicate

“that material was spilled on the ground ét_the

Elkhart Yard?

No. _

During these meetings did you eQer ~- these public

meetinés_did you.ever indicate that 55 'gallon drums
of material were disposed of when Cbnrail took over
the yard? -

No.

Earlier you talked about the éleaper that was used

on the fioof'of the car-shop area. |

Yes.

" And yod indicated there was a corrosive -- a label

that indicated that the material was corrosive?

Yeahf

Do you know when that label was on the cleaner?

No.
Was it there during the 1970°'s?

I don‘t remember. I just remember taking notice of

_it at one.time.

Do vou know 1if it was there récently?

o
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I have no 1dea.

You indicated most recently theré was a -~ that it
was in a'blué 55 gallon dfum?

The last time I've seen it, it was in a blue drum.
And do.you know if the corrosive label'was on.the
blue drum? | | |

I don't remember.

When’s ;he 1as£_time youfve_workéd.with this
cleaner? | |

Sevgrai yeérs;;

In.yddf'second éoﬁversation.with Jan Carlson you
stated, "I have to protect myéelf," in response t§
her indiéation:tﬁat shé would have future_.'
conversations with you in front of Conrail's

attorneys?

'Yes.

What aid you mean by fhaﬁ,-“I have to protect
myself"? |

Protect my liVelihoéd. |

And wvhat speps did you intend to take to -—

I didn’t -- |
(Continuing) - pfotect your iivglihgod?

I didh’t intend to take any stéps,-éxcept maybé I
would héve.to:hiye'myAqwn atﬁorney to protecgumy o

fights.

80
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Q " What was;it that you'were concernedmébout
proﬁeétingé

A Protecfihg?

| My Jjob.

0 Wgre you qoncerﬁed that if.sbmelbf'the info;mation

that you.Were teiling Jan Carlsbn would ‘have put.

your. job in jeopardy? .

Yes.
' Why is that? |
A féér"of;the~dfficials of Conrail. '
You were.éfraid that they-would takenfetribuﬁion
agéinst La | B
A . Yes.
0 Because yau were giving 1nformatipn'which might
incriminate Conrail?
A - Yes. | |

MR._JAEFE: " No further questioné at this
time. Thahkﬂyouﬂ '_' | |
MR. ERMILIO: I have a cpuple. 1711
-make tﬁem duick 1f I .can.
RECROSS EXAMINATION
BY MR. ERMILIO: |
Q Going back to your qbnversation with Janet Carls&n
where you mentioned you héd corrected her.

A Yes.
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- When she started talking'abput‘the spilling of

barrels or dumping of contents of barrels and 100

.'.barrels, if I remembér right,,you sald earlier you'

corrected her more than once?
Yes. _
Is it'éossible at tﬁe end'of that conversation with
Janet thét she éﬁill could have Believed that you
said 10@ or apprdxiﬁately iee_barrels weré emptied
on the -~ at the yard? | )

Do vou ﬁh;nk'you madé-ybufself clea: énough?
I tﬁought I had. -ﬂéybe I hadn’t.
You séid &ou wére angiy?
Yes; I became angry.
Dd'you'remémﬁer what. -~ what Qou,said ﬁben you

corrected her?

82

The second time she said it I said, "Wait a miﬁute._

I did;dot say 1006."
And what did she say?

I don't remember her response.

Mr. Jaffe asked you earlier whether you could have

’said anythinglﬁhat could have led hér to ﬁelieve
that 100 or so were -- or that maﬁy Qere spilled
onto the Yard or;whether you dould have said
anythinq tﬁaf led her; Bridget,-fo uhderstahd or at

least understand_that you were 3aying'they were
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spilled or bhuried or whatever.

After your converéation with Janét where you

corrected her a couple of times, do you think.it’s

reagonéble thét she‘d still understand you to have
said’those tﬁiﬁgs? |

I don’t know what she’s ﬁhihkiﬁg.

You Qgre talking a-minute ago with Mr. Jaffe about
your concerhlaboht your job, po;sible retribdtion

from Conrail? R |

Yes..

As.a resuit of. that féér, have:youﬂdecidgd not to

tell any infqrmation with reéard_to ﬁhesé matters

you've begn asked about_todax?

_Nc’:.

Did vou hoid-any information.baék'from Jaﬁét-
Carlson'iﬂ ybur conversatlion with her because of
your fear?

No. _

Did yop'ﬁeil her anything that‘s nof the truth

because of your fear of-losiﬂg-your job?.

. No.

How about during your conversation with Bridgét and
t.he two'gentlemen'during your meeting or your'
conversationsIWith'Dennis Dalga? Did you withhold

any information from them?
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No.

Regardingfthese'mattéts?

No.

Wﬁether'beaanse of fear of YOuf job or otherwise,

did you withholding any.information?

~No.

Have you withheld any.information today?

No.

Have you altered any 0f the facts in any way?

I don’ t believe so

_One final matter "The -- the journal oil rack, the

_ rack holding the drumb of journal oil, was that L

pure journal oil in those drums? ’
It’'s called re-refined oil

Qkay. When . that would drip or spill 1nto the tray

.. underneath.that"would there be'anything else that

would get inLo that tray?

Just dirt and dust

And water?.
Rain water
MR ERMILiO‘ I“havé nn other quesnions
' MR CUNNINGHAM -_Just-a conple.

RECROSS EXAMINATION .

BY HR. CUNNINGHAM:.

Q

“You indicated that Janet Carlson was going to send
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you a statement and that you'ﬁever.got it, but she

definitely said that a statement existed:. Is thét
right?

She\toid me she would make a statement, send it to
me énd-I cou1d correct it and sign it:' |
Who has this statement now?

I havé'no idea.

Mr. Arthur O. Sowski?

. Osowski?

Osowski, so it’'s not middle initiél “O,“ It's

Osowski?

Yes.

Do ydu knbw how he spells it, the name?

All I_Q— it'é ~~ do I know how he spells 1it?
Yes.

Osowski? ' I don't know if it’s Cbrrect or not.

‘Qkay. - Do you know whefe he lives?

No.,

Is he still 1iving?

T It's under my impression Mr.'Osowski, Art.Osowski,

is dead.

All.fight. And just one more guestion about the

“alleged tank car incident.

._i‘think your testimony was that you.did not

know who told you about that incident?
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No.

In other words, who was the subject oﬁ.thé;rumcr.
Is that right?

No.

Okay. But your recollection of what the ——'as you

,'put it, small talk, was that it involved the

replacement of a car that had been derailed; and in

the process of placing it back on the track, the

‘tank car split? 1Is that what it was?

The -- ﬁhat I-was told or heard was they picked the
car with what - is called a coupler hitch when, ‘in
fact, on these type of cars you were to uge a nylon

strap around the hbody of the tank

E And as a result of that lifting, damage occurred.to

"the tank. Is that --

I assume, yeah.
MR. CUNNINGHAM: Okay, thank you.

MR. JAFFE: No further questions.

86

MR. ERMILIO: Believe it or not, I don‘t

have anyﬂeithef;

+ + + 000 + + +
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Gregory Kirk .

SUBSCRIBED AND SWORN to.before
me this day of ' .
A.D., 1993. - .

'Notary Public, State of Indiana

County of Residence: =

My Commission Expires:'
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CERTIFICATE

I, Teresa L;:Huéhes,'Notary Public in and for the

| County of St. Jéseph and S;gte-bf Indiana, duly

authorized to admihister oathé{ldo hereby certify there

" appeared before me at the said time and-place;ﬁsregory'

Kirk, who wé§ fifst duly sworn by'mevto festifylthe truth
and nothinévbu; theltruth in reséonse to questions
propounded at?the'takinﬁ of the fdregoing depoéition;

"I furthét certify that I then and there_:éported in
machine shofthénd £ﬁe proqgedings ét said time and place;
that the proceedings wére thén reduced to typewriting
from my original shorthand noteé;'and that the'foregoing
typewritten transcripﬁ is a true and accurate record
thereof. ;

I furthér certify that the depdsition was read and
éigned by thé deponent'in the présencé of a duiy

authorized officer.

IN WITNESSLWHEREOF, I have hereunto set ﬁy hand and

affixed my notarial seal this day of ,

A.D., 1993.

o Teresa L. Hughes
L : B . Notary Public, State of Indiana
e s " Residence: St.. Joseph County =
My Commission Expires 12-3-93
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